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REGULATION

European Union EU

20/09/2022

According to Advocate General Rantos, a
competition authority may, in exercising its
powers, take account of the compatibility of a
commercial practice with the General Data
Protection Regulation — Curia press release

15/09/2022
Digital Services Act — implementing regulation
e This implementing regulation will lay
down rules on all procedural practical
arrangements in Article 83 of DSA.
e Planned for fourth quarter 2022.

14/09/2022

The General Court largely confirms the
Commission's decision that Google imposed
unlawful restrictions on manufacturers of
Android mobile devices and mobile network
operators in order to consolidate the dominant
position of its search engine - See Judgment

04/08/2022
Digital Markets Act - implementing provisions
e The Commission intends to adopt an
implementing regulation laying down
rules concerning procedural aspects in
relation to certain practical
arrangements envisaged under Article
46.
e Planned for First quarter 2023.
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UK GB
22/09/2022
Ofcom to probe cloud, messenger and smart-
device markets
e Inthe coming weeks, Ofcom will launch
a market study under the Enterprise
Act 2002 into the UK’s cloud sector.
e The largest providers of cloud services
— known as ‘hyperscalers’ - are
Amazon Web  Services (AWS),
Microsoft and Google.
e Collectively, these three firms generate
around 81% of revenues in the UK

public cloud infrastructure services
market.

Germany DE

29/08/2022
Bundeskartellamt publishes report on non-
search online advertising for public discussion

e For some years now, there has been an
increasingly intense legal policy
discussion about restricting the
collection and use of data for
advertising purposes.

e The report therefore examines the
consequences such measures could
have from a competition point of view
and how they could be dealt with.

innovarte.org ¥ 60 © © D‘


https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220158en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220158en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220158en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220158en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220158en.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13565-Digital-Services-Act-implementing-regulation_en
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=265421&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=139242
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13540-Digital-Markets-Act-implementing-provisions_en
https://www.ofcom.org.uk/news-centre/2022/ofcom-to-probe-cloud,-messenger-and-smart-device-markets
https://www.ofcom.org.uk/news-centre/2022/ofcom-to-probe-cloud,-messenger-and-smart-device-markets
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02/08/2022
Bundeskartellamt response to the public 23/08/2022
consultation on the revised Payment Services FTC seeks additional public comment

Directive

e The European Commission s
reviewing the currently applicable
Payment Services Directive (Directive
(EU) 2015/2366, “PSD2").

e [t initiated a public consultation on 10
May 2022.

e The comments submitted by the
Bundeskartellamt within the
framework of the consultation are
available in the link above.

France FR

13/07/2022
Autorite opens public consultation as part of
its cloud sector inquiry
e The public consultation is open until
September 19th, 2022.

Netherlands NL

22/09/2022
ACM publishes draft guidelines regarding the
rules for online platforms and search engines
e The draft guidelines concern the rules
about which, on the basis of the market
survey, there was the most uncertainty.
e These explain what information
providers must provide to businesses
that offer goods or services using such
platforms and search engines.
e Market participants have until October
20, 2022, to submit their opinions
about the guidelines.

05/09/2022
ACM: amendments to Data Act necessary for
promoting competition among cloud providers

e A market study of the Netherlands
ACM shows that it is hard for users of
cloud services to switch or combine
providers

e As aresult, there are risks to the price,
quality, and innovation of cloud
services.

e To that extent, ACM proposes several
amendments to the Data Act for easier
interoperability, lowering switching
barriers.

United States US

GET INVOLVED:

advertising kids digital media

e Marketers increasingly reach children
by embedding advertising in video
sharing platforms, social media
platforms through influencer and
celebrity posts, games, virtual worlds,
and other digital environments.

e The FTC is seeking public input in an
October event to Examine Children's
Ability to Distinguish Digital Ads from
Surrounding Content

e The public will have until November 18,
2022 to submit comments

11/08/2022
FTC explores rules cracking down commercial
surveillance and lax data security practices

e FTC believes that mass surveillance
has heightened the risks and stakes of
data breaches, deception,
manipulation, and other abuses.

e Therefore, it seeks public comment on
harms from business of collecting,
analyzing, and monetizing information
about people.

e The deadline for submitting comments
will be 60 days after the notice is
published in the Federal Register in the
coming days.

26/08/2022
FTC authorizes three new compulsory process
resolutions for investigations

e There is rising concern that the recent
inflationary increase in prices may be
giving companies cover to collude
against the public interest.

e The resolutions will allow the FTC to
more quickly and efficiently obtain
evidence in connection colluding
competitors, merger control and unfair
and deceptive conducts in the car
rental industries.
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Australia AU

16/08/2022

ACCC to examine competition and consumer
concerns with social media

The ACCC will examine:

e Barriers to entry, expansion faced by
new platforms, and hurdles and costs
faced by consumers and businesses
when they try to switch services.

e Consumers’ experiences with social
media, including through the impact of
scams and the risk of being exposed to
misleading or deceptive content by
businesses through social media.

e Potential consumer issues, including
the way that businesses are using
social media advertising services such
as display advertising, sponsored
posts and paid influencers to engage
with and advertise to consumers.

22/07/2022
ACCC launches CDR sandbox to assist
participant design, build and testing
e The ACCC has this week launched the
Consumer Data Right (CDR) sandbox, a
free tool that enables existing and
potential CDR participants to better
test and improve their CDR solutions.
e The purpose is reducing time and cost
in the process of becoming an active
CDR participant or updating their CDR

offering.
South Africa ZA
16/09/2022
Online Intermediation Platform Market Inquiry
calls for comments from short-term

accommodation and travel service providers
e The OIPMI covers platforms such as

Booking.com, Google, Airbnb,
Travelstart, Lekkeslaap, Viator,
Rentalcars, Busbud, Tripadvisor and
more.

e The purpose is to follow an evidenced-
based approach in identifying market
features of online intermediation
platforms that may impede, distort or
restrict competition; and to improve
the participation in these markets.

e Comments from other stakeholders
such as academics, think tanks, public

GET INVOLVED:

interest groups, are welcome until
September 30th.

Argentina AR

14/07/2022
The CNDC participated in the second edition of
the computer privacy and data protection
conference
e Competition, data protection and
consumer welfare challenges were
analyzed in the context of instant
messaging platforms and interaction
between public authorities.

MERGER CONTROL

European Union EU
UK GB

15/09/2022

Microsoft / Activision Blizzard merger inquiry
updated

Inquiry group appointment published, Decision
to refer and Terms of reference published

Germany DE
28/06/2022
Bundeskartellamt clears acquisition of
Kustomer by Meta
e On 11 February 2022 the

Bundeskartellamt cleared plans by
Meta Platforms to acquire sole control
of Kustomer, Inc., New York/USA, in the
first phase of merger control.

France FR

21/06/2022
The autorite accepts Google’'s commitments
e The commitments consistin creating a
framework for negotiating and sharing
the information necessary for a
transparent assessment of the
remuneration of related rights.
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https://www.gov.uk/cma-cases/microsoft-slash-activision-blizzard-merger-inquiry?utm_medium=email&utm_campaign=govuk-notifications-topic&utm_source=30b13a50-316c-4545-bcc3-ba45b5f63b14&utm_content=immediately
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United States US any concerns with respect to the

Antimonopoly Act.

27/07/2022

FTC seeks block virtual reality giant Meta's Chile CL

acquisition popular app creator Within

11/08/2022

e The agency alleges that Meta and CEO
Mark Zuckerberg are attempting illegal
acquisition to expand its virtual reality
empire.

e The company’s virtual reality “empire”
includes the top-selling device, a
leading app store, seven of the most
successful developers, and one of the
best-selling apps of all time.

Australia AU

04/08/2022
Consultation begins on Dye Durham's
proposed diverture offer for Link acquisition
e The proposed undertaking would
require D&D to divest its entire
Australian business to a purchaser
approved by the ACCC.

Japan JP

16/06/2022

The JFTC seeks information and comments
concerning the proposed acquisition of
Mandiant, Inc. by Google LLC

e Google operates in a wide range of
areas, notably in services regarding
digital advertisement, internet search,
cloud computing, software and
hardware, while Mandiant operates in
the cyber security industry.

e Itis noted that this does not mean that
the proposed acquisition would pose
any concerns with respect to the
Antimonopoly Act.

16/06/2022
The JFTC seeks information and comments
concerning the proposed acquisition of
Activision Blizzard, Inc. by Microsoft
Corporation
e Both companies operate in the game
industry.
e Itis noted that this does not mean that
the proposed acquisition would pose

GET INVOLVED:

The FNE determined that the notification of the
transaction between AMP Capital and Digital
Bridge was complete
e AMP Capital Investors and
DigitalBridge Investment notified the
FNE a transaction upon which Digital
Bridge would acquire competitive
control over AMP’s global business of
capital investment in infrastructure.
e The FNE determined that
notification was complete.

the

ANTITRUST ENFORCEMENT

European Union EU
UK GB

10/06/2022

Investigation into suspected anticompetitive

conduct by Google

e The CMA is investigating Google’s Play

Store rules which oblige certain app
developers to use Google’s own
payment system (Google Play Billing)
for in-app purchases.

31/08/2022

Application for collective proceedings order
granted in action against Google for abuse of
dominance (CAT)

e 0On 31 August 2022, the CAT published
its judgment granting an application by
Elizabeth Coll to commence collective
proceedings under section 47B of the
Competition Act 1998 against Google.
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@ contacto@innovarte.cl

INN ﬁ“N EWS No.V | SEP/22 INNGVARTE  oiirvano
3 PROPIEDAD INTELECTUAL Y COMPETENCIA CHANCE
Germany DE
Japan JP
28/07/2022
Case Summary Amazon 30/06/2022

e In its decision of 5 July 2022 the
Bundeskartellamt determined that
Amazon is of paramount significance
for competition across markets.

e The validity of this decision is limited to
five years from the date on which it
becomes final.

30/06/2022
Case Summary Meta
e In its decision of 5 July 2022 the
Bundeskartellamt determined that
Meta Platforms is of paramount
significance for competition across
markets.
e 0On 3 May 2022, Meta waived its right to
appeal the decision. Therefore, the
decision is final.

United States US

01/08/2022
FTC takes action stop online buying firm
Opendoor Labs Inc cheating potential sellers
with misleading claims about its Home-buying
service
e According to the FTC, the company
was tricking potential home sellers into
thinking that they could make more
money selling their home to Opendoor
than on the open market using the
traditional sales process.
e Under a proposed administrative order,
Opendoor will have to pay $62 million
and stop its deceptive tactics.

Australia AU

12/08/2022
Google LLC to pay 60 million for misleading

representations

e The Federal Court has ordered Google
LLC to pay $60 million in penalties for
making misleading representations to
consumers about the collection and
use of their personal location data on
Android phones, following court action
by the ACCC.

GET INVOLVED:

Approval of the Commitment Plan submitted
by Scinex Corporation and Smart Value Co
e The two companies have been urging

municipalities to redesign their
websites by describing that it is
essential to apply their content
management systems instead of those
of open source software for the
purpose of information security.

Colombia CO

Superintendence of Industry & Commerce
imposes _interim measures to Visa and
Mastercard to protect free competition in
international payments

On July 28th, 2022, the SIC

e Traditionally, international payments
are made through the “Cross Border”
system.

e During the past 5 years, the “Local
Retention Agent” system has become
more frequent, benefiting consumers
for various reasons.

e According to the complaint, Visa and
Mastercard would be developing
actions towards blocking, eliminating
or making the LRA more expensive in
various Latin American countries.

e The SIC believes that there is
evidence to believe this derive from
agreements which limit third party
access to commercialization
channels.

MARKET STUDIES

UKGB

21/09/2022
Music and streaming market study
e The CMA has launched a market study
into music and streaming services.
e Responses to update paper were
published.
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https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/AktuelleMeldungen/2022/28_07_2022_Case_Summary_Amazon_19a.html
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/AktuelleMeldungen/2022/30_06_2022_Case_Summary_Meta_19a.html
https://www.ftc.gov/news-events/news/press-releases/2022/08/ftc-takes-action-stop-online-home-buying-firm-opendoor-labs-inc-cheating-potential-sellers
https://www.ftc.gov/news-events/news/press-releases/2022/08/ftc-takes-action-stop-online-home-buying-firm-opendoor-labs-inc-cheating-potential-sellers
https://www.accc.gov.au/media-release/google-llc-to-pay-60-million-for-misleading-representations
https://www.accc.gov.au/media-release/google-llc-to-pay-60-million-for-misleading-representations
https://www.jftc.go.jp/en/pressreleases/yearly-2022/June/220630.html
https://www.jftc.go.jp/en/pressreleases/yearly-2022/June/220630.html
https://www.sic.gov.co/slider/superindustria-impone-medidas-cautelares-visa-y-mastercard-para-proteger-la-libre-competencia-en-pagos-internacionales
https://www.sic.gov.co/slider/superindustria-impone-medidas-cautelares-visa-y-mastercard-para-proteger-la-libre-competencia-en-pagos-internacionales
https://www.sic.gov.co/slider/superindustria-impone-medidas-cautelares-visa-y-mastercard-para-proteger-la-libre-competencia-en-pagos-internacionales
https://www.sic.gov.co/slider/superindustria-impone-medidas-cautelares-visa-y-mastercard-para-proteger-la-libre-competencia-en-pagos-internacionales
https://www.gov.uk/cma-cases/music-and-streaming-market-study
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European Competition Journal:
e Curbing Big Tech's loT dominance
(Christophe Samuel Hutchinson).
e Strengthening effective _antitrust
enforcement in digital platform
markets (Damien Geradin & Dimitrios

Katsifis).

Truth on the Market:
e The Case Against Self-Preferencing
as a New Antitrust Offense

Competition Law 360:

e Antitrust Watchdogs Can Weigh
Privacy Concerns, ECJ Told

e Keeping Up With New US Push On
Strategic Tech Competition

e White House Calls For Clear Antitrust
Rules For Big Tech

e Amazon Antitrust Class Claims
Shouldn't Be Cut, Judge Says

e FTC Challenge to Meta VR Deal Could
Restrict Tech M&A

Platform Law Blog:

e Amazon/iRobot: The flywheel spins
once more

e Designating large platforms under the
DMA and the DSA: Comparing apples
and oranges?
Antitrust is turning its eye to gaming

e CMA Music Streaming Market Study:
What's Going On? By Tom Smith (The
Platform Law Blog)

Network Law Review:
e Digital Consumers in European Law &
Policy — Highlights #1
e Ariel Ezrachi and Maurice E. Stucke:

“The Darker Sides of Digital Platform
Innovation”

CPI:

e In A Win For Qualcomm, EU Will Not
Appeal Court Ruling In $991B Fine

e EU Commission Launches Study On
The Future Of Online Platforms

e UK Deepens Microsoft's $68.7-Billion
Activision Deal Probe

e EU's Vestager Says Amazon May Have
To Edit Its Proposals

e DOJs Kanter Says No More Easy
Vertical Mergers For Digital Platform

©® contacto@innovarte.cl GET INVOLVED:

NY & DOJ Urged A Federal Appeals
Court To Reinstate Meta Antitrust Suit
The App Association Representing
Developers Funded Primarily By Apple
Google Faces Trademark Suit By
Analytics Platform Visier

EU Court Adviser Says German
Watchdog Can Probe Meta's Data
Violations

FTC Seeks More Info On Amazon's
$1.7B iRobot Deal

FTC Starts Review of $1.7B Amazon-
iRobot Deal

White House Outlined 6 Principles To
Reform Big Tech Platform

South Korean Watchdog Fines Google
& Meta Over Data

Apple Faces Mexican Competition
Investigation For App Store Fees
Russian Watchdog Says Google
Complied With Antitrust Warning Over
Play Store

Dutch Competition Watchdog
Proposes Amendments To The
European Data Act

Microsoft's Activision Deal Faces In-
Depth Probes In EU & UK

UK Regulator Cracks Down On
‘Bundling’ Rules

UK Watchdog Says Microsoft-
Activision Deal Could Hurt
Competition

EU Prepares For Legal Challenges To
New Law That Tackles Big Tech
Google Delays Third-Party Cookies
Over Antitrust Concerns, Again
German Watchdog Consider Whether
Microsoft Subject To Competition
Rules

South Korea Probes App Store Giants
Over In-App Payments

DOJ Prepares New Antitrust Suit

Against Google: Report

CPI TechReg Chronicle:

TechREG Talks... with Katharine Kemp,
Philip Marsden & Jacqueline Downes
The Softwarization of Regulated
Network Industries and Its
Consequences for Costs and
Competition By Martin Cave

"A__Rose by any Other Unique
Identifier": Regulating Consumer Data
Tracking and Anonymisation Claims
By Dr Katharine Kemp
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https://www.tandfonline.com/toc/recj20/current
https://www.tandfonline.com/doi/full/10.1080/17441056.2021.1995206
https://www.tandfonline.com/doi/full/10.1080/17441056.2021.1995206
https://www.tandfonline.com/doi/full/10.1080/17441056.2021.2002589
https://www.tandfonline.com/doi/full/10.1080/17441056.2021.2002589
https://www.tandfonline.com/doi/full/10.1080/17441056.2021.2002589
https://www.tandfonline.com/doi/full/10.1080/17441056.2021.2002589
https://truthonthemarket.com/2022/09/22/the-case-against-self-preferencing-as-a-new-antitrust-offense/
https://truthonthemarket.com/2022/09/22/the-case-against-self-preferencing-as-a-new-antitrust-offense/
https://www.law360.com/competition/articles/1531993/antitrust-watchdogs-can-weigh-privacy-concerns-ecj-told?nl_pk=a5727406-eeba-46b7-9bd2-040a40db8022&utm_source=newsletter&utm_medium=email&utm_campaign=competition&utm_content=2022-09-21
https://www.law360.com/competition/articles/1531993/antitrust-watchdogs-can-weigh-privacy-concerns-ecj-told?nl_pk=a5727406-eeba-46b7-9bd2-040a40db8022&utm_source=newsletter&utm_medium=email&utm_campaign=competition&utm_content=2022-09-21
https://www.law360.com/competition/articles/1531118/keeping-up-with-new-us-push-on-strategic-tech-competition-?nl_pk=84106a0f-487f-424b-af4d-ba0d9ab4af92&utm_source=newsletter&utm_medium=email&utm_campaign=competition&utm_content=2022-09-20
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Big tech groups face probe by UK
requlator over cloud services -
Financial Times

EU's Google win 'encourages’ further
Big Tech enforcement, Vestager says
- mlex

Australia, UK antitrust enforcers are
working together on data analytics to
support probes — mlex

Google faces $25.4 bIn damages
claims in UK, Dutch courts over adtech
practices — Reuters

EXCLUSIVE Tinder-owner Match ups
antitrust pressure on Apple in India
with new case - Reuters

EU antitrust regulators quiz
developers on Google app payments -
Reuters

Collective Proceedings Order issued in
collective damages action against
Google (CAT) - Practical Law
Amazon's offer to end EU antitrust
probe is full of loopholes, NGOs say -
Reuters

Spotify chief urges EU to ‘accelerate’
antitrust case against Apple -
Financial Times

Microsoft to face new antitrust
scrutiny in Germany - Politico
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e A looming test for tech antitrust
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OPINION

Digital markets: Is there a need for legal
reform in the area of free competition?

Each generation has its own
challenges, which it must face from multiple
perspectives. The legal approach is one of
those to be considered, i.e,, it is important to
analyze whether the current law has the ability
to meet the new challenges, and whether it can
do so in an adequate and timely manner. If it is
not, it becomes necessary to introduce the
appropriate reforms.

In Chile, as in the world in general, the
last decades have been marked by the rapid
advance of technology, which has burst into
people's lives, modifying the way in which they
relate to each other in almost all areas. Social
networks, marketplaces, search engines, etc,,
are part of the daily life of human beings. As a
result, connecting via digital marketplaces has
become a common way of interacting.

As is well known, free competition is
the branch of law that regulates and promotes
healthy rivalry among competitors. Its ultimate
goal is the general welfare of society, which is
achieved to a greater extent when the
production of goods and services is efficient. In
general, economic theory has considered that,
in order to achieve such efficiency, it is
necessary that the role of the State in the
economy leaves room for private participation.
This is why a legal statute on free competition
is only justified when the market economic
system underlies the community. This system
may be more or less regulated, with greater or
lesser instances of state intervention, etc., but
it always privileges people over the state, and
recognizes their right to self-determination in
economic matters, that is, at the moment of
making decisions on what, how and for whom
to produce.

The countries where such an economic
system prevails have begun to ask themselves
whether it is necessary to adapt their legislation
on free trade
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in order to anticipate possible
problems in digital markets. Initially, the answer
is yes, if necessary. Academics, research
centers, and competition authorities have
made this clear, and these issues are
constantly being debated in the European
Union, the United States, England, Australia,
and Germany, for example.

Chile has not lagged behind in terms of
digital markets. The State of Chile is
implementing a National Policy on Artificial
Intelligence, on the one hand, and the
constituent debate has taken up the relevance
of personal data protection, on the other. In the
same vein, authorities such as SERNAC have
sought to regulate the interaction between
suppliers and consumers in digital
marketplaces, with the aim of avoiding abuses
by the stronger party in this relationship. In
terms of free competition, it is also important
to adapt to the times and regulate the
relationship between competitors in digital
markets in order to reduce the risk of anti-
competitive behavior, mainly abuse of
dominant position and collusion.
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For example, it would be interesting to
see how Chile moves towards a regulation in
this area, allowing the authority to have access
to relevant information of digital companies
that exceed certain thresholds and/or have a
relevant position in the market in question. In
this way, it would be easier to analyze the
relevant market and assess whether a given
transaction is potentially harmful to
competition, in order to prevent the
implementation of acts that increase the
welfare of people, or to implement timely and
appropriate measures that could mitigate any
negative effects.

This implies giving more powers to the
National Economic Prosecutor's  Office,
specifically, giving it the power to identify those
companies that, complying with certain
requirements, are legally  considered
gatekeepers, and therefore must comply with
special obligations, such as the delivery of
specific information and/or prior authorization
to be part of a concentration operation. In case
of non-compliance with these obligations, the
companies would be sanctioned with a fine,
and even with imprisonment for the individuals
involved, in the event that the crime of collusion
is committed.

GET INVOLVED:

To summarize, if we want to move
peacefully through the virtual world, we need to
keep up with the times. Therefore, it is
necessary for Chile to advance in free
competition reforms, considering the particular
characteristics of digital markets. After all, it is
in these markets where a large part of the
transactions and interactions take place, and
their growth potential is both high and
exponential.

* The Opinion expressed in this column does not represent the
position of INNOVARTE ONG, being its Author responsible
for its content.

Contributions and suggestions are received by e-

mail: Write to us: info@innovarte.cl
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